
General Conditions of Purchase 
Menk-Schmehmann GmbH & Co. KG (MSG) 

As of: October 2020 

1.  Area of Application 

1.1 These general conditions of purchase („GCP“) shall apply to all business relationships between 
Menk-Schmehmann GmbH & Co. KG and all affiliated entities within the meaning of Sec 15 et seqq. 
of the German Stock Corporation Act  („MSG“) and ist suppliers („Supplier“). These GCP shall only 
apply to entrepreneurs (as defined in Sec 14 of the German Civil Code), legal entities of public law 
or special funds under public law. 

1.2 These GCP shall apply particularly to contracts for the sale and/or supply of movable goods 
(„Goods”) and services associated therewith, regardless of whether the Supplier has manufactured 
the Goods itself or has procured the Goods from other suppliers. Unless otherwise agreed, the GCP 
in effect at the time MSG placed its order or the most recent version of the GCP of which the Supplier 
has been notified in text form (by email or fax) shall apply as a master agreement between MSG and 
the Supplier governing any and all similar contracts made in the future, regardless of whether MSG 
has expressly referenced this GCP. 

1.3 These GCP shall apply exclusively. Any terms or conditions of the Supplier which deviate, contradict 
or supplement the terms or conditions herein shall only become part of this agreement to the extent 
that MSG has expressly agreed to them. These approval requirements shall also apply when MSG 
accepts Goods from the Supplier without reservation in the knowledge of deviating, contrary or 
supplemental supplier conditions. 

1.4 On a case-by-case basis, individual agreements made with the Supplier (including collateral 
agreements, warranties, supplements and amendments to the GCP) shall have precedence over the 
GCP. These agreements must be in writing and shall serve as evidentiary proof.  

1.5 Any and all legally relevant declarations and/or notifications made by the Supplier to MSG which are 
required under the terms of the GCP (e.g. setting deadlines, reminders, withdrawals), shall be in 
writing or text (e.g. letter, e-mail, fax) in order to be valid. Legal formalities and other matters of 
proof, particularly in questions of doubt as to the declarer’s authority shall remain unchanged. 

1.6 References to the validity of statutory regulations shall only have clarifying significance. Therefore, 
the statutory regulations apply without such clarification insofar as they are not directly modified or 
explicitly excluded in these GCP. 

2. Orders  

2.1 Orders by MSG shall be placed in writing or in text form (email, telefax). Orders placed orally and 
subsequent modifications of orders, or of these GCP, shall only be effective with a written (or text 
form) confirmation from MSG. In the case of obvious errors (i.e. misspellings or calculation mistakes) 
and incompletions in the order (including all order documents), the Supplier shall inform MSG of the 
purpose for the correction or completion before acceptance; otherwise, the contract shall be deemed 
not concluded. 

2.2 The Supplier shall promptly confirm the orders in writing or in text form (email or telefax) or 
especially with regard to the shipment of Goods to accept without reservation (acceptance). If there 
is no proper confirmation within five (5) business days of the date of the order, MSG can cancel the 
order. A delayed acceptance shall be deemed a new offer and must be accepted by MSG.  

2.3 Estimates are binding for the period of validity. They are not subject to compensation unless it was 
expressly agreed otherwise. 
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3. Prices and Terms of Payment 

3.1 The prices stated in the order shall be binding. It is understood that all prices include statutory value-
added tax if it is not separately acknowledged. 

3.2 Insofar as it is not otherwise agreed in individual cases, the price shall include all of the Supplier’s 
services and ancillary services (i.e. assembly, installation) as well as all incidental expenses (i.e. 
proper packaging, costs of transport including possible transport and liability insurance). 

3.3 In cases of prices by weight, the official weight, or in the absence thereof, the weight set by MSG 
shall be binding. 

3.4 The agreed price shall be due and payable within the period stated in the order, or if no period has 
been stated, within 30 days of completed delivery (including an agreed upon acceptance, if applicable) 
and upon receipt of a proper invoice.  If the Supplier has made material tests, inspection reports, 
quality documents or other data available, the delivery shall not be deemed complete until this 
documentation has been received. 

3.5 MSG reserves the rights of offset and retention as well as the defense of non-performance to the 
extent permitted by law.  MSG is specifically entitled to withhold any payments as long as MSG has 
claims against the Supplier for incomplete or defective performance. The Supplier is entitled to rights 
of offset or retention against MSG only if the counterclaims are legally enforceable or uncontested. 

3.6 If MSG makes payment within 14 calendar days, the Supplier shall grant a 3% discount on the net 
amount of the invoice. A discount deduction is also permissible if MSG offsets payment or withholds 
a reasonable amount as a result of defects. The payment period commences after the defects have 
been completely removed. Payment by bank transfer shall be timely when the transfer order had been 
submitted by MSG to the bank before the payment period has expired; MSG is not responsible for 
any delay in the payment procedures on the part of participating banks. 

3.7 MSG shall not be liable for interest on any late payments. Statutory provisions shall apply for any 
delays in payment.  

3.8 Payments and/or commissions shall not signify acceptance of the Supplier’s services as contractually 
agreed.  

4. Deliveries 

4.1 Free deliveries shall be made within Germany to the address listed in the order. If no destination has 
been listed and nothing else was agreed, the delivery shall be made to MSG’s business address. The 
respective destination is also the place of performance for the delivery and any supplementary 
performance (obligation to bring). The Supplier must take out an all risk insurance policy, cover ICC 
A, at his own expense up to the place of destination. 

4.2 Each delivery shall include a bill of lading/delivery document reporting the dates (date of issue and 
date of dispatch), contents of the delivery (article numbers and amounts), MSG order identification 
(date and number) as well as all other mandatory identification (i.e. article numbers, position numbers, 
cost center, buyer). Partial and residual deliveries shall be specially marked. MSG shall not be 
responsible for delays in processing or payment that are a result of the absence or incompletion of the 
bill of lading. Separately from the bill of lading, the Supplier shall send MSG a corresponding 
shipping notice with the same contents. 

4.3 The risk of accidental loss and accidental deterioration of goods passes to MSG with delivery at the 
place of performance. If acceptance has been agreed, this shall be decisive for the transfer of risk. In 
all other respects, the statutory provisions governing contracts for work and services shall apply. If 
MSG fails to accept delivery, it is deemed to be treated as if delivery or acceptance had occurred. 
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Upon the occurrence of a default of acceptance, the statutory provisions shall apply. However, the 
Supplier shall also expressly offer his services to MSG if a certain or determinable calendar time has 
been agreed for an action or cooperation on the part of MSG (i.e. provision of material). If MSG falls 
in default of acceptance, the Supplier can claim compensation for additional expenses in accordance 
with statutory provisions (§ 304 German Civil Code).  If the contract deals with a unique product 
manufactured by the Supplier (unvertretbare Sachen), the Supplier shall only be entitled to further 
rights if MSG is obligated to provide assistance and is responsible for the failure to provide the 
assistance. 

4.4 The Supplier is not entitled to transfer his obligations under the contract to third parties (i.e 
subcontractors) without MSG’s prior written consent. The Supplier shall bear the risk of procurement 
for his services, if it is not in individual cases otherwise agreed (i.e. limitation of supply). 

4.5 In the event there is a deviation from the scope of delivery/services agreed upon, the Supplier is only 
entitled to additional claims or changes in deadlines when a corresponding written extension 
agreement with MSG was concluded before the change was implemented. 

4.6 The quantities ordered are binding. In the event of an overdelivery, MSG is entitled to send it back at 
the Supplier’s cost and risk. 

5. Delivery deadlines and delivery dates 

5.1 The delivery deadlines and dates specified in the order are binding. The delivery period begins on the 
date the order is placed. If it is anticipated that the Supplier cannot meet the set delivery dates – for 
whatever reason – the Supplier shall promptly inform MSG in writing or in text form (email, telefax) 
stating the reasons and the anticipated length of the delay.  

5.2 In the event of deliveries made before the agreed deadline, MSG shall be entitled to reject these until 
the due date. The unconditional acceptance of delayed deliveries does not constitute a waiver of 
MSG’s rights to claims for damages or of any other rights; this shall apply until payment in full has 
been made by MSG of the amount due and owing for this affected delivery. Regulations set forth in 
Paragraph 5.3 herein shall remain unaffected. 

5.3 If the supply is delayed, in addition to statutory claims, MSG shall be entitled to demand flat rate 
compensation in the amount of 0.25% of the net price per day, however not more than 5% of the total 
net price. MSG shall reserve the right to prove that higher damages have been incurred. The Supplier 
reserves to the right to prove that MSG suffered significantly less damage or no damage whatsoever. 

6. Quality Control System, Incoming Goods Inspection 

6.1 The Supplier shall set up and maintain a state-of-the-art, documented quality management system 
that is suitable in nature and scope. He shall prepare records, in particular with respect to quality 
checks and make these available to MSG. The Supplier consents herewith to quality audits to evaluate 
of the effectiveness of the quality management system to be carried out by MSG or its 
representative(s). 

6.2 For the incoming goods inspection by MSG, the statutory provisions regarding inspection and 
obligation to give notice of defects (§377, 381 German Commercial Code) shall apply, subject to the 
following conditions:  

MSG’s duty to inspect is limited to defects which can be visually identified in the incoming goods 
inspection including shipping documents (i.e. transport damages, wrong or short delivery) or in 
quality control with random sampling. If acceptance has been agreed, there is no duty to inspect. 
Furthermore, it depends to what extent an inspection is feasible in the normal course of business 
taking into account the circumstances of the individual case.  
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The right of MSG to give notice of defects discovered later shall remain unaffected. Irrespective of 
the obligation to inspect, a complaint (notice of defect) is considered prompt and timely if it is sent 
within eight (8) business days after its discovery or, in the case of a visual defect as of the date of 
delivery.   

7. Provisions by MSG, Transfer of Ownership 

7.1 Substances and materials (i.e. software, finished and semi-finished products) as well as tools, patterns, 
samples and other goods that MSG has provided to the Supplier for manufacture shall remain the 
property of MSG. Such products shall be – as long as they have not been processed – stored separately 
at the Supplier’s expense and shall be insured to the usual extent against destruction and loss. 

7.2 The processing, mixing or combining (refining) of materials provided by the Supplier shall be 
undertaken for MSG. The same shall apply to products delivered to MSG and further processed so 
that MSG is considered the manufacturer and acquires ownership at the latest at the time of 
processing, in accordance with the statutory provisions. 

7.3 The transfer of the Goods to MSG takes place unconditionally regardless of the payment of the 
purchase price. However, on an individual case basis, if MSG accepts an offer from the Supplier that 
is conditional on the payment of the purchase price, the Supplier’s reservation of ownership expires 
at the latest with the payment of the sales price for the delivered Goods. MSG remains authorized in 
the normal course of business, even before the payment of the sales price to resell the products by 
assigning in advance the claims arising therefrom (alternatively the simple retention of title extended 
to the resale). This excludes all other forms of retention of title, especially the extended, the forwarded 
and the extended retention for further processing. 

8. Warranty, Guarantees 

8.1 The Supplier assures that the Goods have the agreed condition, that they are suitable for the use 
designated in the contract, and that they comply with the latest state-of-the-art technology and with 
all applicable statutory and regulatory requirements (especially in regard to safety restrictions, 
industrial safety and accident prevention regulations).  In any event, those product descriptions which 
– in particular by designation or reference in the order – are the subject matter of the respective 
contract or have been included in the contract in the same way as these General Conditions of 
Purchase shall be deemed to be an agreement on quality. It makes no difference, whether the product 
description derives from MSG, the Supplier or the manufacturer. 

8.2 MSG shall have unrestricted claims of defects, even if the defect was undetected at the time of the 
conclusion of the contract due to gross negligence. 

8.3 Part of the supplementary performance shall be the removal of defective products and their 
replacement, as long as the product, according to its type and designated use, was integrated into or 
affixed onto another object; MSG’s statutory right to claim reimbursement of resulting expenses shall 
remain unaffected. The expenses resulting from inspection and supplementary performance shall be 
borne by the Supplier, even if it becomes apparent that there was in fact no defect. MSG’s liability 
for damages in cases of unjust claims for the removal of defects shall remain unaffected; however, in 
this respect MSG shall only be liable, if they knew or as a result of gross negligence did not know 
that there was in fact no defect. 

8.4 If the Supplier does not fulfill his duty for supplementary performance – after MSG has chosen 
between the repair of the defect (improvement) or delivery of a defect-free object (replacement 
delivery) – within a suitable time period that was set by MSG, MSG can remove the defect themselves 
or have it removed by a third party and request compensation for the necessary expenses or an 
appropriate advance payment from the Supplier. If the supplementary performance by the Supplier 
has failed or is unreasonable to MSG (i.e. in cases of special urgency, danger of operational safety or 
the impending occurrence of disproportionate damages), there shall be no need to set a new deadline; 
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MSG shall promptly inform the Supplier of such circumstances, if possible beforehand. The above 
applies regardless of MSG’s statutory rights and the regulations in Para. 8.3 herein.  

8.5 Furthermore, in cases of material defects or defects of title, MSG shall be entitled to request a 
reduction in the sales price or to withdraw from the contract in accordance with statutory regulations. 
In addition, MSG has claims for compensation for damages and expenses in accordance with statutory 
provisions. 

8.6 Diverging from § 438 Para. 1, No. 3 German Civil Code, the general statute of limitations for claims 
for defects is three (3) years from the date of the transfer of risk. If an acceptance was agreed upon, 
this shall start the limitation period. This three-year period of limitation shall apply accordingly for 
claims deriving from defects of title, however the statutory period of limitations for claims based on 
property rights of third parties shall not be affected (§ 438 para. 1, no. 1 German Civil Code). Claims 
deriving from defects of title do not fall under the statute of limitations in any case, as long as the 
third party can still assert its rights against MSG – in the absence of any limitation period. 

9. Defects of Title, Property Rights 

9.1 The Supplier is required to deliver the product free of defects of title. He shall ensure especially that 
there shall be no infringement of third-party rights connected to his deliveries. 

9.2 If a third party asserts a claim against MSG for infringement of rights, the Supplier is required to 
release MSG of all claims of this sort on first demand. Regarding third party claims for damages, the 
Supplier has the right to prove that he is not to blame for the infringement of third-party rights. 

9.3 MSG is not entitled to enter into agreements with any third party regarding any asserted claim and 
especially not to reach a settlement without the consent of the Supplier. 

9.4 The Supplier’s obligation to indemnify MSG applies to all expenses that inevitably arise from or in 
connection with a claim by a third party.  

10. Force Majeure 

10.1 In cases of force majeure, the party affected thereby is released from its contractual obligations as 
well as from any liability for damages or other contractual remedies resulting from any infringement 
of contract, from the point at which the occurrence took place and for its full duration and extent.  

10.2 “Force Majeure” are events that occur that are not in the party’s control which would cause the 
invoking party to be unable to perform its obligations either in whole or in part. Force Majeure shall 
include (but is not limited to): 

– War, armed conflicts and animosity or the serious threat of such, as well as civil war, rioting, 
revolution, military or power struggles and mob violence; 

– Acts of terrorism, sabotage or piracy; 

– Lawful or unlawful administrative acts, administrative orders, regulations, rules,  or instructions 
which would cause MSG to be unable to performs its obligations either whole or in part; 

– Natural catastrophes such as flooding, earthquakes, wildfires; 

– Epidemics, pandemics, endemics; 

– Explosions, fire or destruction of machinery, facilities or manufacturing plants, sustained outages 
in ways or means of transportation, telecommunications or electrical systems; 

– Strikes and lawful lockouts. 
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If MSG cannot use the Goods as anticipated because the end user, for whom the Goods were intended, 
refuses acceptance as a result of Force Majeure as defined in Para. 10.2 above, this shall also be 
deemed to be an event of Force Majeure. 

10.3 Each party shall show the respective other party without delay the occurrence as well as the duration 
and extent of the condition caused by Force Majeure and shall make its best efforts to limit its impact. 

10.4 At the time that condition constituting Force Majeure occurs, both parties to the contract shall 
coordinate how they shall proceed after the Force Majeure has ended and shall determine whether the 
Good that was not delivered during that time should still be delivered.  

10.5 Each contracting party is entitled to withdraw from the contract that was impacted by Force Majeure 
if it lasts more than six (6) months or when it is proven that it will last for such a period of time. The 
right of each party to terminate the contract for good cause in the case of a lengthy Force Majeure 
shall remain unaffected.  

11. Obligations and Assurances to Uphold Statutory Norms, International Contracts and 
Standards (Compliance); Manufacturer’s Liability 

11.1 The Supplier assures that his services shall be rendered in accordance with all applicable laws, 
regulations and rules of procedure and that he will uphold these continually; the Supplier commits in 
particular,  

– to pay the minimum wage to employed and marginally employed, which is set within the 
framework of the statutory and collective labour-agreement regulations (especially according to 
the Minimum Wage Laws, MiLoG, and the Posted Workers Act, AEntG), as well as the applicable 
wage agreements, and agreed allowances including all owed premiums for social insurance, 
employment promotion and social security contributions to be paid to employed and marginally 
employed individuals; 

– to uphold the regulations for the labour and health protection of his employees at the workplace 
and to ensure fair, safe and health-compatible work conditions, to treat all people with respect 
and fairness and to respect fundamental human rights, as they are anchored, for example, in the 
United Nations Universal Declaration of Human Rights and in the Tripartite Declaration of 
Principles concerning Multinational Enterprises and Social Policy of the International Labor 
Organisation (ILO) of the United Nations (including the prohibition of forced or child labour); 

– to uphold a work environment without repression and free of discrimination, harassment and 
other improper behavior based on sex, age, race, skin colour, ethnic or national heritage, 
citizenship, religion, religious beliefs, physical or mental disability, veteran status, sexual 
orientation or other statutorily protected characteristics; 

– to respect all relevant commercial and customs laws, regulations, instructions and principles 
(especially all required custom regulations, proof of heritage, permits for import and export and 
releases thereof) and to submit all required notifications as prescribed to the competent authorities 
and to make all required statements that concern the deliveries owed or the release or the transfer 
of goods, software and technology. The Supplier states and ensures that no material and no 
equipment included in or used for the Goods originate from a person or country which is included 
in an embargo list, which was created by an authority of the country, in which the Goods shall be 
used or by an authority which has further influence regarding the material or equipment included 
in or used for the Goods. As far as the Supplier’s Goods or services are subject to export 
restrictions, the Supplier is required to inform MSG promptly of the details of such restrictions; 

– to neither pay nor promise direct or indirect payments, gifts or other personal benefits to a 
representative or employee of MSG or other clients, office holders or representatives, institutions 
or employees of other third parties in any way that contradicts the valid statutes, in particular (but 
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not limited to) the U.S. Foreign Corrupt Practices Act, the UK Bribery Act 2010 and the German 
and European anti-corruption regulations and to respect all valid laws, legislations, regulations 
and rules concerning bribery and corruption; 

– to respect all applicable domestic, supranational and foreign antitrust laws, as well as the laws 
against unfair competition. 

11.2 The Supplier shall oblige any subcontractors in his chain of deliveries to adhere to the obligations 
from the foregoing Para. 11.1 and shall prove this to MSG on demand. 

11.3 Upon demand, the Supplier shall release MSG of all claims and demands of third parties (clients, 
competitors, employees or temporary workers in the delivery chain, social insurance carriers, 
authorities, etc.) which derive from violation of the assurances made in the Para. 11.1 and 11.2 herein. 
The obligation to indemnify includes especially any prosecution or legal defense costs incurred in 
this context, as well as fines.  

11.4 Any infringement of the assurances made in Para. 11.1 and 11.2 shall be deemed as a fundamental, 
culpable breach of contract by the Supplier and shall entitle MSG to withdraw from all contracts with 
the Supplier without notice. 

11.5 If the Supplier is responsible for product damage, he is required to release MSG from third party 
claims insofar as the cause derives from his territory or organisational area and insofar as he himself 
is liable in the external relationship. Within the framework of this obligation to indemnify, the 
Supplier shall reimburse expenses pursuant to §§ 683, 670 German Civil Code, which derive from or 
in connection with third party claims, including product recalls by MSG. MSG shall inform the 
Supplier regarding the content and extent of recall measures – as far as this is possible and reasonable 
– and shall give him the opportunity to respond. Further statutory claims shall not be affected. 

12. Protection of Trade Secrets; Property Rights and Copyright  

12.1 The Supplier may use MSG’s trade secrets, which have or will become known during the business 
relationship with MSG, solely for the contractually intended purpose. The protected trade secrets shall 
include all illustrations, plans, drawings, calculations, samples, implementation instructions, product 
descriptions, research and work results, analyses, knowledge, know-how as well as all documents and 
other physical and non-physical information – even in electronic form – that the Supplier has received 
or will receive from MSG or on their behalf, or which the Supplier acquires from MSG or which he 
has created or will create in connection with such information or which includes such information or 
which is based on all or part of this information. 

12.2 MSG shall retain all property rights and copyrights regarding the trade secrets provided to the 
Supplier. The Supplier is prohibited from either using or communicating these trade secrets to third 
parties for any reason outside the contractually-intended purposes without MSG’s express permission 
and is required to return them to MSG without undue delay on demand or in case of failure to conclude 
a contract. Information, which was known to the public before the notice or transfer by MSG or which 
was generally accessible or which will become public at a later date without infringing an obligation 
to secrecy, shall not be deemed to be trade secrets.  

12.3 The aforementioned obligations to secrecy shall also apply after the conclusion of the business 
relationship between MSG and the Supplier and shall only expire if and when the knowledge included 
in the entrusted trade secrets has become commonly known.  

13. Applicable Law and Place of Jurisdiction 

13.1 These GCP and the contractual relationship between MSG and the Supplier shall be governed by the 
laws of the Federal Republic of Germany excluding international and supranational (contractual) 
legal regulations, in particular the UN Convention on Contracts for the International Sale of Goods. 
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13.2 If the Supplier is a merchant within the meaning of the German Commercial Code, a governmental 
entity or a special governmental estate, exclusive – also international – place of jurisdiction for all 
disputes arising directly or indirectly from the contractual relationship is the court competent for 
MSG’s business place. The same applies if the Supplier is an entrepreneur within the meaning of § 
14 German Civil Code. MSG is, however, also entitled to file an action at the place of performance 
for the delivery obligation pursuant to these GCP or to an individual agreement prevailing these GCP, 
or at the general place of jurisdiction of the Supplier. Imperative legal provisions, in particular with 
respect to any exclusive venue, shall remain unaffected. 
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